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RECENT DEVELOPMENTS IN TAX LAW
by Brenda Doherty, Esq

Summer 2009

'fCongress contlnues to pass a’ varlety of new.
11 laws Below is a- summary of some key devel-
. :"’opments enacted durrng the second quarter of
”52009 | S

i B Guldance on the llmlted subs1dy for o
B 8 COBRA contmuatlon coverage of unem- .
1 iployed workers The Amerrcan Recovery and
= j' ,Rernvestment Act of 2009 (ARRA) pr0v1des a
£ 65% subsidy for COBRA continuation premi-
~~ums for upito 9 months for Workers who have -
“'been. 1nvoluntar11y termmated and. for their -
- families. This subsidy also apphes to health
. care ¢ contlnuatlon coverage if requrred by states-
| (1nclud1ng Massachusetts other than employers
‘ 4| with fewer- than 11 employees) for small
1 employers o : :

In most 'instances the federal subsidy works as -
n ;follows the employer advances the 65% ‘
IR subs1dy to the health. plan and 18 relmbursed
through a payroll tax credit. To quallfy for
Ly prennum ass1stance a worker must be 1nvolun-

B 1 'f,"tar1ly termmated between September L, 2008
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S and December 31 2009 The subsrdy 1s not ,
’ _-taxable when recelved but hlgher income: -
- re01p1ents - those w1th modlfled adjusted gross " ER
*income above $125, 000 ($250 000 for joint
'fllers) - will have to pay back part or.all of it
 at tax return time. This subs1dy has been the: =
 subject of much guidance from the IRS; posted at ’7 ' ‘j i
http //www irs. gov/newsroom/artlcle/O,,1d—204 G
"505 00. html This gurdance 1ncludes the fol— :
low1ng posts TR S

o Early May: the IRS posted Q&As on its web o

site providing additional gurdehnes on
.. recovery of the COBRA premlum o
- subsidy by way ofa payroll credit

k - claimed on Form 941, and clarlfymg R
N ; when the subs1dy begms and ends S

Late May the Department of Labor released‘: , | ;' ,
a form that termlnated workers: (or their .. .

quahfymg farmly members) can use to -
request expedited rev1ew of the1r bemg
denled the COBRA prermum sub51dy
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; Busmess cell phone substantlatlon requlrements

s - who'is ent1tled to claim’ the payroll tax credrt

Early June the IRS added 19 new Q&As o L

: ,_conflrmmg that the prermum subsrdy w1ll
L " not be reported to the IRS or the rec1p1ents
" oneither Form W-2 or Form 1099, and
e clar1f1ed a number of other top1cs 1nclud1ng
e events that w1ll be: treated as 1nvoluntary
i termmauon for COBRA sub31dy purposes

: for the premlum sub81dy, and recordkeeprng
Ui requlrements ' ' e

o may be eased An employee may exclude from
o &ross 1ncome the" busmess use: of an employer—

7 “provrded cell phone asa workmg cond1t10n frmge }

. benefit. However because cell phones are so- called ,
o '_l1sted property, strict substantlatlon requlrements
" must be satlsfred for busmess cell phone usage to
R fquahfy for the: exclusmn Addrtlonally, any personal -
' «usage of an employer—prov1ded cell phone isa
a3 ‘;taxable frmge beneflt Thus the current rules requ1re
T fdocumentat1on of the bus1ness and personal use of

" the cell phone T he IRS is currently consrdermg

e ;"‘-three alternatlve methods to: s1mpl1fy the substant1a— ‘

o tlon requirements appllcable to employee usage of
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ks employer-prov1ded cell phones a m1n1mal personal k
EA use method a safe harbor substantlatlon method and’ ‘_ i
o a. statlstlcal samphng method (or some Combmatron )
Y‘of the three) ’ TSRS EORRE

‘7 ,:Cash for-clunkers law Pres1dent Obama recently
L ’ '31gned leglslatlon into law that grves acash :
e ,1ncent1ve for 1nd1v1dua1s and busmesses to trade in’ '

- older gas guzzhng veh1cles for new more’ fuel- e

: . efflc1ent ones. The’ 1ncent1ve* takes the form of ¢ a S »
e _‘rvoucher of $3,500 or. $4,500 dependrng on the type -

~ ., of vehicle traded in and the fuel efflclency of the e
o Veh1cle purchased The new Veh1cle must be -
R purchased between July 1 and November 1-of 2009
- The Vouchers are not treated as gross ‘income. for :
e purposes of the Internal Revenue Code (for for /

o feder‘al ’or state assis'tance p’fograms');‘ :

4 | IRA rollover pltfall to av01d SubJect fo certam
o "hmlted exceptions, w1thdraw1ng funds from an IRA :
o ;;,{before reachlng 59- 1/2 trrggers a.10% penalty One S
. way to avoid the penalty is to take a series of* . R
CRNENTAN substant1ally equal per10d1c payments (SOSE or i
- "SOSEPP) not less frequently than annually, for the '
1;, ; "‘ tllfe (or hfe expectancy) of the IRA owner or the -
= 'Jomt lives' (or ]0111'[ life expectanc1es) of the IRA - ‘
o owner and h1s desrgnated beneflclary The IRS has
¥ been fa1rly unforglvrng on 1nadvertent good fa1th
¥ errors with' ‘Tespect to, SOSEPPS in'one case. an’ - :
- owner took advantage of th1s exceptlon but later r '; ‘f‘
o moved her IRA funds out of. equ1t1es and 1nto safer
certificates. of dep051t at another 1nst1tut10n after the . .
: market soured In a private rullng, the IRS said that
- thls move. trrggered the 10% penalty for all y years '
- gomg back to ‘when she started takmg the perrodlc T
payments The IRS sa1d that the rollover of the IRA S "
to the’ new 1nst1tut10n was a mod1f1cat10n of the ‘ |
e perrodlc payments that tr1ggered 1mp051t10n of the
;'back penalties | under a so called recapture. riile. It .
j_ was irrelevant that the move was 1nsp1red by safety EPE

concerns -and: that the 1nd1v1dua1 was w1llmg to-take 1

G ‘k _the payments out of the new IRA The IRS also T

refused to. allow her to correct the situation. by

‘i,placmg the funds back 1nto the or1g1nal IRA N ote e

‘ \'("however that a new private ruling. issued on July. 17 S
' ‘1nd1rectly calls that concluswn 1nto questlon The A

“ tuling prov1des rellef where an amount was .

N erroneously rolled over into the IRA from wh1ch
-per1odlc payments were be1ng taken follow1ng a-

i .rollover from the or1g1nal IRA from Wthh the ,

o payments commenced The ruling didnot i

; ',afflrmatlvely address’ whether the orlglnal rollover « R

e constltuted a: modlflcatlon but assumed that it d1d :

s 'not ‘Note also there 18, an educatlon exceptlon to th1s ;‘ ;

o somewhat harsh rule another 11t1gated matter L

u '1nvolved a taxpayer who took advantage of. the

SOSEPP exceptron She subsequently var1ed the ‘
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o educat1on The IRS mamtalned that this was a. ‘

L amount to access addltlonal funds for her son S

‘mod1f1cat1on trrggermg the penalty. However the
o Tax Court overruled the IRS, holdmg there isno.

' . ‘-penalty because of the exceptron for, IRA funds w1th— 55
. drawn before age 59- 1/2 for educat10n and that the o

el rules allow an 1nd1v1dual to quahfy for more than
' one exceptlon at the same trme B

= Clalmmg motor vehlcle sales tax deductlon. For

- 2009 ‘there is- anew. deductron for state and local
' fsales and exc1se taxes pa1d on the purchase of new

. cars hght trucks motor homes and motorcycles after“ . R
'February 16, 2009 and before January 1, 2010 The g

o deductron generally is, avarlable regardless of -
fﬁwhether you.itemize deductrons on Schedule A or

,‘ cla1m the standard deductron The deductlon is hrrnt— E

' cedto the tax on up to $49, 500 of the purchase prrce

of an ehglble motor vehicle. This. dollar llrmtatlon is 3‘:“: B

- 'A1rnp0sed ona per vehlcle basis, s0 taxpayers can -

. deduct: taxes on one or more purchases of quahfylng e

:motor vehlcles up to the l1m1t on each one

g ’

L “NeW guldance on llfe settlements. The IRS recently : ,»
- hfted some of the uncertalnty surroundmg life settle—

/ ments by explalnmg the1r tax consequences Untll

) --recently, 1nd1v1duals who no longer needed a hfe
e msurance pohcy ‘had few optrons they could

: ; surrender the polrcy to the issuing- 1nsurance
, company for. its cash surrender value, or they could
‘stop paymg the prermums and. let the. pohcy lapse

“ Fora term insurance or other policy wrthout cash -
o j surrender value, the only cho1ce was 1o let the: pohcy, :
- S lapse Now for some 1nd1v1duals there isa second—' ‘
o ary insurance market in which they may be. able to
| “osell a pohcy for more than its cash surrender value

’5";_'0r even sell a pohcy w1thout cash surrender value, °
~suchasa term policy. These transactrons are called
NEn ‘hfe settlements ‘This is an- 1mp0rtant development

o for anyone contemplatmg a life. settlement because S i

» they w1ll now be ina posrt10n to gauge how much

they w1ll be left w1th after tax once they rea ch an :
agreement on the. settlement amount and fees : PR

; ,Brenda Doherty Jorned the frrm in 2001 after workrng |n" e

- the corporate department of a law frrm in Boston, and'; St
= .,then for legal services. Brenda practrces in the areas of .

corporate law, estate’ plannrng and ‘taxation. She isa’ -

- ‘,gmember of the educatlon committee of the Communlty-,f B

* Foundation of Western Massachusetts, is vice chair of the

‘ ~'?’Spr|ngf|eld Zonrng Board of Appeals serves on the boardf“i o

of drrectors ofWestern Massachusetts Legal Servrces and:
the advisory board of Downey. Side, and’ partrcrpates in L

the firm's-Boland - Elementary School tutoring program o
fBrenda is"an adjunct’ faculty member at Western New,_ig

- -England’ Law. Schools LLM program |n estate pIannmg .
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